WARRANTABLE FAILURE

In that the parties agreed as to the type of cable being used
in this instance, and it is admitted that the No. 2 circuit
breaker in the power center was set at 4000 amperes? whereas the
maximum allowed under 75.601-1 is 2500 amperes, I find that a
violation of the regulation occurred.

Kaiser further argues that if it is found that a violation
occurred, there was not an unwarrantable failure on their part in
this instance.  It is contended that even though Kaiser had been
cited for similar violations on two prior occasions, the specific
issue is whether they knew or should have known about the
particular circuit breaker cited here.

The term "unwarrantable failure" was defined by the Interior
Board of Mine Operation Appeals in Ziegler Coal Company, 7 IBMA
280 (1977) as follows:  "[A]n inspector should find that a
violation of any mandatory standard was caused by an unwarrantable
failure to comply with such standard if he determines that the
operator involved has failed to abate the conditions or practices
constituting such violation, conditions or practices which the
operator knew or should have known existed or which it failed to
abate because of a lack of due diligence, or because of in-
difference or a lack of reasonable care."  This definition was
approved in the legislative history of the 1977 Act. S, Rpt. No.
95-181, 95th Cong., 1st Sess. 32 (1977).

The evidence of record in this case shows Kaiser was issued
two prior citations for violations of 75.600-1 on July 13 and 23,
1981 and that Kaiser was aware of the existence of the problem
with the circuit breakers.  However, Kaiser argued, and it was
indicated by memorandums they had issued, that the problem arose
from disgruntled employees tampering with the settings.  Even
assuming that it were true that employees were responsible for the
wrong settings involved in these citations, the operator's prior
knowledge requires it to take whatever steps are necessary to
prevent the reoccurrence of these acts and stay in compliance with
the regulations of the Act.  If it is not accomplished by
memorandum, then other protective measures must be adopted.  I
therefore find that Kaiser demonstrated unwarrantable failure in
their actions in this case.

SIGNIFICANT AND SUBSTANTIAL

Kaiser further argues that if a violation is found in this
case, it was not such as to be of a significant and substantial
nature. Extensive and divergent testimony was presented by bothker for the cable that is
